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Attacking the Hidden Epidemic: Why A Strict
Liability Standard Should Govern the
Transmission of Sexually Transmitted Diseases
Vladimir W Sentomet

Sexually transmitted diseases ("STDs") constitute a public
health epidemic in the United States with enormous medical and
economic consequences. The Centers for Disease Control and
Prevention ("CDC") estimate that every year nineteen million
STD infections are transmitted,1 creating direct medical costs as
high as thirteen billion dollars annually.2 Currently, more than
sixty-five million Americans are living with an incurable STD.'
Moreover, STDs are hidden epidemics. Many individuals
show no symptoms and remain undiagnosed; such asymptomatic
individuals are a key focal point for the transmission of STDs.
Indeed, the CDC goes so far as to postulate that most Americans
remain unaware of the risks and consequences of all but the
most prominent sexually transmitted disease: the human immunodeficiency virus or HIV.4
Currently, an individual wrongfully infected with an STD
can state a cause of action in the civil context under negligence,
fraud, battery, and, to a lesser extent, negligence per se and intentional infliction of emotional distress. However, as of yet, a
cause of action under a strict liability theory has not been embraced.
A.B. 2002, Cornell University; J.D. Candidate 2007, University of Chicago.
Trends in Reportable Sexually Transmitted Diseases in the United States 2004,
National Surveillance Data for Chlamydia, Gonorrhea, and Syphilis 1, available at
<http://www.cdc.gov/std/stats/04pdf/trends2004.pdf> (last visited Feb 25, 2006) (presenting data from the most recent compilation by the CDC of trends in sexually transmitted
diseases).
2 Id. Direct medical costs are dollars actually spent in the health-care system treating STDs and their consequences. If one were to include indirect medical costs, such as
lost wages and productivity due to STD-illness, as well as other out of pocket costs, the
sum is probably much higher.
: Tracking the Hidden Epidemic, Trends in STDS in the United States 2000, Trends
in STDs in the United States 1, available at <http://www.cdc.gov/nchstp/dstd/
statstrends/trends2000.pdf> (last visited Feb 25, 2006) (presenting data compilation as
of the year 2000 of trends in sexually transmitted diseases).
" Id (noting how STDs are one of the most under-recognized health problems in the
United States).
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In the case of Doe v Johnson,5 the United States District
Court for the Western District of Michigan expressly rejected a
cause of action under a strict liability theory.6 Considering the
issue one of first impression, Judge Richard Enslen held that
sexual activity, by definition, was not an abnormally or inherently dangerous activity under the factors of the Restatement
Second of Torts and, as such, could not qualify for strict liability.7
This Comment will argue that the court in Doe v Johnson
simply got it wrong: an individual should be subject to strict liability for any STD he or she may pass on, regardless of whether
the individual engaged in protected intercourse, because sexual
activity can indeed fall under the "abnormally dangerous" doctrine for strict liability in the Restatement Second of Torts.
Part I will argue that infection rates and levels of STDs now
constitute a public health epidemic in the United States by presenting evidence compiled by the CDC, a division of the Department of Health and Human Services. Additionally, this section
will argue that sexual activity is an interaction characterized by
asymmetric information, and that asymmetric information flows
will always undermine the practice of safe sex whether or not
one partner intentionally withholds information.
Part II will examine the current negligence regime that governs in the civil context as well as alternative causes of action,
such as negligence per se and fraud. This section will also examine the case of Doe v Johnson, the Restatement Second of Torts,
the current draft version of the Restatement Third of Torts, as
well as the academic literature discussing the possibility of a
strict liability regime governing other, inter-related areas.
Part III will then make the case for strict liability under the
Restatement Second of Torts by examining the Restatement factors, current case law, and trends in judicial interpretation. This
section will argue that sexual activity can indeed be classified as
an abnormally dangerous activity and will also highlight potential difficulties with the current negligence regime.
Part IV will then examine the goals and policy rationales of
strict liability, namely loss-spreading, loss-allocation, and lossavoidance, and discuss how these concepts are uniquely appropriate to the current hidden epidemic of STDs. Principally, this
5 817 F Supp 1382 (W D Mich 1993).
6

Id.

7 Id at 1398 (holding that sexual activity was not abnormally dangerous, and there-

fore ineligible for strict liability, because the risk associated with sexual activity could be
dramatically reduced by the exercise of reasonable care).
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section will argue that a heightened legal duty through a strict
liability standard should eventually lead to a reduction in current infection rates because individual actors will be forced to
internalize the cost of their actions at all times.'

I. A HIDDEN
A.

EPIDEMIC: TODAY'S PUBLIC HEALTH CRISIS

Infection Rates, Trends, and Consequences

Sexually transmitted diseases constitute a hidden epidemic:
many infected individuals are asymptomatic,9 others show symptoms that can easily be mistakenly confused for more-common
ailments, and an infected carrier can infect others at an endless
rate, bounded only by his or her willingness to abstain or use
adequate protection. In addition to being highly contagious, some
STDs are fatal and, cumulatively, they impose astronomical
costs on today's society.
Currently, infection rates of STDs in the United States are
estimated to be between fifty and one hundred times higher than
the infection rates of other industrialized nations. 0 The CDC
estimates that nineteen million new infections occur annually,"
adding to the sixty-five million Americans currently infected
with an incurable sexually transmitted disease." Worse yet, almost half of all new infections occur among youth ages fifteen to
twenty-four."l

This Comment will not examine the constitutional issues surrounding the right of
an individual to engage in sexual intercourse, nor whether the potential chilling effect
imposed by a strict liability regime infringes on the constitutional right of an individual
to engage in sexual intercourse.
9 See, for example, Jacqueline Stenson, Little Progressin Stemming STD's, As Major Diseases Continue to Spread, Other Microbes Emerge, available at
<http://www.msnbc.msn.com/id/9504789> (last visited Feb 25, 2006) (reporting the results of an MSNBC online survey which found that only 39 percent of respondents always
asked whether a prospective partner was infected with HIV or other STDs; this article
also features commentary by Dr. Edward Hook, a spokesperson for the American Social
Heath Association and a professor of medicine at the University of Alabama, who mentions that a great misconception among sexually active individuals is the misconception
that "people who have STD's know they have them").
10Mary Leary, Tort Liability for Sexually Transmitted Disease, 88 Am Jur Trials
153, 165 (2003).
11 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004 at
1, available at <http://www.cdc.gov/std/stats/04pdf/trends2004.pdf> (cited in note 1).
12 Tracking the Hidden Epidemic, Trends in STDS in the United States 2000 at 1,
available at <http://www.cdc.gov/nchstp/dstd/stats-trends/trends2000.pdf> (cited in note
3).
13 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004 at
1, available at <http://www.cdc.gov/std/stats/04pdf/trends2004.pdf> (cited in note 1).
8

THE UNVERSITY OFCHICAGO LEGAL FORUM

[2006:

Chlamydia, as of the CDC's latest analysis of trends in STDs
in the United States, remains the most commonly reported infectious disease (not just the most commonly reported STD) in the
United States. 4 In 2004, 929,462 cases were reported to the
CDC, 5 with an estimate of approximately 2.8 million cases total.
Although treatable and curable by antibiotics, chlamydia is
usually asymptomatic.' 6 If left untreated, this STD can have disastrous health consequences for women, including: pelvic inflammatory disease, ectopic pregnancy, and infertility.' 7
Likewise, gonorrhea is the second most commonly reported
infectious disease (not just the second most commonly reported
STD) in the United States with 330,132 new cases reported in
2004.18 The CDC also calculates the total number of cases at almost seven hundred thousand.' 9
Although treatable, certain strains are showing increased
levels of antibiotic resistance, thus decreasing the efficacy and
increasing the cost of treatment.2 ° If left untreated, gonorrhea
can cause epididymitis, a painful condition of the testicles that
can lead to infertility.2 In women, this STD can also lead to pelvic inflammatory disease, ectopic pregnancy, and infertility.2
The number of primary and secondary reported cases of
syphilis totaled 7,980 new cases in 2004.23 This figure also most
likely underestimates the number of annual new infections.
Untreated syphilis can also lead to serious long-term complications and even death.24 Late stage syphilis, also known as tertiary syphilis, can impact a patient's cardiovascular and neurological systems.2 1 Women infected with syphilis can pass the dis14 Id (presenting data compiled by the CDC concerning infection rates and trends in
the STD chlamydia).
15 Id.
16 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004 at
1, available at <http'//www.cdc.gov/std/stats/O4pdf/trends2OO4.pdf> (cited in note 1).
17 Id (noting that up to 40 percent of women with untreated chlamydia infections will
develop pelvic inflammatory disease, and 20 percent of those may become infertile).
18 Id at 3 (presenting data compiled by the CDC concerning infection rates and
trends in the STD gonorrhea).
19 Id.

20 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004, 1,
4, available at <http://www.cdc.gov/std/stats/04pdf/trends2004.pdf>
21 Id at 3.

(cited in note 1).

22 Id.

23 Id at 4 (presenting data compiled by the CDC concerning infection rates and
trends in the STD syphilis).
24 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004, 1,
available
at <http://www.cdc.gov/std/stats/O4pdf/trends2OO4.pdf> (cited in note 1).
5,
2' Leary, 88 Am Jur Trials at 174 (cited in note 10) (noting how this slowly progress-
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ease through the placenta to their fetuses at any time during
pregnancy"; congenital syphilis, moreover, can cause stillbirth,
death soon after birth, as well as neurological problems in the
children who survive.2 7
The human immunodeficiency virus ("HIV"), the cause of acquired immunodeficiency syndrome ("AIDS"), remains the most
dangerous public health problem not only in the United States,
but perhaps in the world. HIV is currently incurable and the
CDC estimates that in all fifty states combined, approximately
forty thousand new persons become infected with the virus each
year. 28 At the end of 2003, moreover, an estimated 1,039,000 to
1,185,000 persons in the United States were living with
HIV/AIDS.29
HIV irreversibly damages a patient's immune system
(through destruction of key lymphocytes in the human immune
system), ultimately leading to an indirect death due to other in30
fections which the patient's body is no longer able to fight off.
Moreover, the CDC reports that chlamydia, gonorrhea, and
syphilis all increase the risk of HIV infection. 31 Currently incurable, HIV is best avoided by minimizing unprotected sexual activity, sexual activity with infected partners, and intravenous
drug use with unsterilized needles.
The aforementioned diseases highlight a few of the major
culprits of the hidden epidemic. Some additional culprits include:
chancre, hepatitis type B, and the human papillomavirus
("HPV"). 32 Chancre results in lesions and ulcers in the genital
ing inflammatory disease may develop in a patient's cardiovascular system, nervous
system, or in the bones, joints, skin, and mucous membranes).
26 Id at 173.
27 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004, 1,

5, available at <http://www.cdc.gov/std/stats/04pdf/trends2004.pdf> (cited in note 1).
28 A Glance at the HIV/AIDS Epidemic 1, available at <http://www.cdc.gov/hiv
/pubs/Facts/At-A-Glance.htm> (last visited Feb 25, 2006) (summarizing key figures and
facts on HIV).
29 Id.

30 Leary, 88 Am Jur Trials at 167-68 (cited in note 10) (noting that the primary host
cell for H1V is the immune system's T4 lymphocyte, which, once rendered ineffective by
HIV, irreversibly damages how the human immune system functions).
3' Trends in Reportable Sexually TransmittedDiseasesin the United States 2004, 15, available at <http://www.cdc.gov/std/stats/04pdf/trends2004.pdf> (cited in note 1).
32 However, medical researchers are currently discovering new microbes, which are
becoming especially prevalent among homosexual men in the United States. See, for
example, Stenson, Little Progress in Stemming STD's, As Major Diseases Continue to
Spread, Other Microbes Emerge, available at <http://www.msnbc.msn.com/id/9504789/>
(cited in note 9) (noting how some STDs have largely flown under the radar of doctors and
the emergence of new STDs among homosexual men, such as lymphogranuloma).
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area. 3 Hepatitis type B remains incurable, and oftentimes, asymptomatic.3 4 Hepatitis B is a significant cause of chronic liver
infections, including cirrhosis of the liver.3" Persons infected with
the hepatitis B virus are about one hundred times more likely to
develop liver cancer than individuals who are not infected.3 6 Finally, HPV causes genital warts; other strains promote changes
in the growth of the cervical lining that may progress to cervical
cancer.3" The disease is transmitted through close, direct contact,
with no known consistently effective treatment.3" Because the
disease is transmitted through close direct contact, the use of a
condom does not prevent the spread of this disease.39
In summation, the aforementioned diseases are all spread by
sexual activity, all have high infection rates and the possibility of
serious health consequences, and all impose a great cost on society. Indeed, the CDC estimates this cost at thirteen billion dollars annually.40 As such, this Comment takes the position that
we are in the midst of a serious public health epidemic. 4 '
B.

Asymmetric Information Flows Undermine the Practice of
Safe Sex

This Comment argues that sexual activity is an interaction
characterized by asymmetric information, and that asymmetric
information flows can undermine the practice of safe sex as well
as undermine safe sex advocacy.

33 Leary, 88 Am Jur Trials at 168-69 (cited in note 10).

34 Id at 171.
35 See, for example, <http://scc.uchicago.edu/hepatitis.htm> (last visited Jan 28,
2006) (noting the correlation between hepatitis type B and liver cancer).
36 Id.

37 Leary, 88 Am Jur Trials at 174 (cited in note 10).
38 Id.
39 Indeed, the Food and Drug Administration ("FDA") recently sought to have condom packages warn that condoms are less effective at stopping some STDs (mentioning
herpes and HPV in particular) than others; in proposed rules posted on the FDA website,
condom packages would say that they are thought to be less effective against certain
STDs that can be transmitted through skin to skin contact in places not covered by a
condom. See, for example, FDA Seeks Revised Labels for Condoms, Chi Trib A14 (Nov 11,
2006).
40 Trends in Reportable Sexually TransmittedDiseasesin the United States 2004, 1,
available at <http'/www.cdc.gov/std/stats/O4pdf/trends2OO4.pdf> (cited in note 1).
41 Sexually transmitted diseases are indeed a problem that we, as a society, have
lived with for a long time; therefore, this Comment takes the stance that regardless of
whether one wishes to call the current situation an epidemic or crisis, STDs are a serious
health issue that needs to be addressed. This Comment merely proposes an alteration of
the current legal regime as one potential way to address this current health epidemic.
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Asymmetric information is a situation in which the two parties to a transaction lack the same relevant information. Simply
put, one party in the transaction has either more or less information than the other. As a result, the end decision reached by the
parties may not be the same as the decision that would have
been reached had there been a hypothetical bargain ex-ante with
all the relevant information available for contemplation and consideration.4 2
Essentially, asymmetric information flows can lead to an increased risk of STD exposure and increased infection rates.
Asymmetric information creates a false sense of security (on behalf of the party with less information or the party that is the
recipient of the misinformation) which undermines the practice
of safe sex.
First, many people who have STDs often experience no noticeable symptoms and are simply unaware of their infection
status.43 An individual may falsely assume that he or she is not
infected, either because he or she is asymptomatic and therefore
has not been tested or because he or she has simply not bothered
to be tested. At the same time this individual might still be
highly contagious.
Such false-negative information may lead an individual to
alter the level of sexual risk which he or she is willing to assume
(by choosing to wear or not to wear a condom, or by insisting that
no protection is needed) as well as the level of sexual information
which an individual is willing to impart to his or her partner.
Indeed, many individuals choose not to inquire of the STD
status of their partners-thus compounding the asymmetric information problems presented in a sexual interaction. A recent
MSNBC online survey reported that only 39 percent of respondents always ask whether a new partner is infected with HIV or
another STD. Nearly one third said they never check on a prospective partner's sexual health status, and among those with
less than a high school education, almost 50 percent never discuss the issue of STDs with a new partner.4 4
42 See, for example, Ian Ayres and Robert Gertner, StrategicContractualInefficiency
and the Optimal Choice of Legal Rules, 101 Yale L J 729, 733 (1992) (arguing that when
parties have asymmetric information, the hypothetical contract standard fails to provide
an effective framework for choosing efficient legal rules).
43 A recent MSNBC online survey reported that only an estimated 33 percent of men
and 48 percent of women claim to always check their STD status. See, for example, Jane
Weaver, Many in the US Plajinga Risky Game of Sex, available at <http://www.msnbc.
msn.com/id/9574299/> (last visited Feb 25, 2006).
44 Id.
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Such false-negative information, as discussed above, in conjunction with either fear of stigma or a sense of perceived safety,
can certainly impact the level of information an individual
shares with his or her partner. Indeed, Charles Ebel, vicepresident of health program resources at the American Social
Health Association, says the stigma surrounding sexual infections results in many people being too afraid to be straightforward about their sexual history.45
This proposition is easily highlighted via a straightforward
example. Person A, assuming incorrectly that he is not infected
with an STD or fearing some form of social stigma or a lost sexual opportunity, may tell his partner that he is disease free. Person B (assuming person B even asks) will therefore incorporate
such misinformation into her decisionmaking process regarding
the types of sexual activities and the degrees of risk she is willing to assume in her interaction with person A.
Furthermore, the asymmetric information problems are only
compounded by the fact that individuals oftentimes tell lies in
order to have sex. One study by the New England Journal of
Medicine, estimates that on average 34 percent of men and 10
46
percent of women have told lies in order to have sex.
In summation, such asymmetric information flows can easily
lead to a persistent risk of exposure and infection. Decisions are
made that would, in all probability, have been different had
there been no asymmetric information flow. The misinformation
conveyed to one's partner can impact that individual's decision to
engage in sexual activity, to engage in risky sexual activity, to
use or not to use protection, as well as to engage in repeat sexual
activity with the same individual.
II. THE CURRENT STATE OF THE LAW

A. Early Cases
Tort liability for the transmission of STDs can be traced
back as early as 1917 to the case of State v Lankford47 In
Lankford, a woman brought suit against her husband for the
45 Id (quoting Charles Ebel, vice-president at the American Social Health Associa-

tion).

Susan D. Cochran and Vickie M. Mays, Sex, Lies & HT, New Eng J Med 774
(March 15, 1990) (reporting on the results of a survey of 665 Southern California college
students; such lies take the form of deliberate misrepresentations regarding whether one
has been tested and one's number of sexual partners).
47 29 Del 594 (1917).
46
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wrongful transmission of syphilis. The court held that marital
immunity from tort liability did not apply in the situation where
a defendant is aware of his or her infection.4 8 The court reasoned
that "if the accused knew he was infected with syphilis, and his
infection was unknown to his wife, the intent to communicate
the disease to her by having sexual intercourse with her, may be
inferred from the actual results."4 9
Additional early cases, such as Crowell v CrowelPF and DeVail v Strunk, 1 upheld the right of a woman to bring a cause of
action against a man for the transmission of an STD. In Crowell,
the Supreme Court of North Carolina stated that a woman may
maintain a cause of action for the wrongful transmission of a venereal disease since, like in Lankford, marital immunity from
tort liability would not apply in the situation where a defendant
is aware of his or her infection.5 2 Similarly, in De Val, a woman
was able to maintain a cause of action against her paramour for
the wrongful transmission of pubic lice based on his misrepresentation to the plaintiff.5 3
B.

The Current Negligence Regime

Although the previously cited cases did not focus primarily
on negligence, a negligence regime currently dominates tort liability for the transmission of an STD in the civil context.
The prima facie elements for a cause of action in negligence
are: a duty requiring a person to maintain a certain standard of
care or conduct; failure by that person to maintain that duty of
care (therefore breaching the duty of care); injury to the plaintiff
proximately caused by the breach of that duty; and damages to
the plaintiff. 4

Id at 596.
49 Id. While this was a criminal case and the defendant was ultimately convicted of
criminal battery for infecting his wife with syphilis, the court did rely on negligence principles to consider the issue of whether marital immunity precluded tort liability.
50 105 SE 206 (NC 1920).
5 96 S W 2d 245 (Tex Civ App 1936).
52 Croweil, 105 SE at 210.
53 96 S W 2d at 246.
48

5 See, for example, Louis Alexander, Liability in Tort for the Sexual Transmission of
Disease: Genital Herpes and the Law, 70 Cornell L Rev 101, 110 (1984) (defining negligence as "conduct that falls below the standard established by law for the protection of
others against unreasonable risk of harm" and listing the elements required for a negligence cause of action). See also, Restatement Second of Torts § 281 (1965) (listing the
elements required for a cause of action in negligence).
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Moreover, the question of whether a duty exists to protect
sexual partners from infection with an STD is the primary element of concern to most courts.5 Generally, the common-law
duty of due care is that degree of care which an ordinarily reasonable and prudent person exercises, or is accustomed to exer56
cising, under the same or similar circumstances.
Currently, the duty under the negligence standard generally
requires that the defendant "knew or should have known" of his
or her infection. In the case of Berner v Caldwell,57 for example,
the Supreme Court of Alabama held that "one who knows, or
should know, that he or she is infected with genital herpes is under a duty to either abstain from sexual contact with others or,
at least, to warn others of the infection prior to having contact
with them."" In Berner,the plaintiff alleged that the defendant
had infected her with the herpes virus. The court stated that a
reasonable person should know that if he or she has a contagious, sexually transmitted disease, that disease is likely to be
communicated through sexual contact.5 9
Similarly, in the case of BN v K, 6 ° the Maryland Court of
Appeals held that a breach of the duty of care occurs if a party
knows he or she is infected with an STD and fails to either refrain from sexual activity or to warn his or her partner about the
infection.6 ' In the case of Mussivand vDavid,6 2 the Ohio Supreme
Court held that "a person who knows, or should know, that he or
she is infected with a venereal disease has the duty to abstain
from sexual conduct or, at a minimum, to warn those persons
with whom he or she expects to have sexual relations of his or
her condition."6 3
One commentator, David Mack, argues that a second line of
cases offers language much narrower than "knew or should have
known"-possibly allowing for even condom usage to satisfy the
55 See David Mack, Cleansing the System: A Fresh Approach to Liability for the
Negligent or FraudulentTransmission of Sexually TransmittedDiseases,30 U Tol L Rev
647, 650 (1999) (noting that the existence of a breachable duty of care is the key consid-

eration when determining liability under a negligence regime).
56 Id at 650-51, citing Mussivand vDavid544 NE 2d 265, 270 (Ohio 1989) (also citing
the Restatement Second of Torts).
57 543 So 2d 686 (Ala 1989).
58 Id at 689.

59 Id, citing RAP vBJP, 428 NW 2d 103, 108 (Minn App 1988).
60 538 A 2d 1175 (Md 1988).
61 Id at 1179.
62 544 NE 265 (Ohio 1989).
63 Id at 266.
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duty of due care." Mack argues that the significance of these
cases is that an infected individual may be able to exercise an
acceptable duty of care without having to refrain from sexual
activity or even without having to disclose to his or her partner
the existence of an infection.65
In Long v Adams,66 by way of illustration, the Georgia Court
of Appeals stated that herpes victims should be guided "by those
considerations which ordinarily regulate the conduct of human
affairs."67 Yet the Court explicitly noted that they were "not stating ... that herpes victims have a specific duty to warn any person of their condition."6" Similarly, in Doe v Roe,69 a New York
court stated that negligence could be established by showing failure to take reasonable precautions, specifically mentioning "the
use of a condom" as an example.7"
Mack believes that the aforementioned courts are giving potential defendants some leeway to protect themselves from liability, short of disclosing the existence of their infection to their
sexual partners: the holdings seem to offer options beyond that of
abstinence and disclosure, with one case (Doe v Roe) even suggesting the possibility that condom usage may shield defendants
from liability.71
In summation, the "knew or should have known" standard
governs; however, a few outliers, such as Long and Doe, offer the
possibility of a less-expansive duty of care.
Alternative Causes of Action

C.

Plaintiffs frequently plead alternative causes of action in order to establish wrongful transmission of STDs. Possible alternative causes of action include: negligence per se, fraudulent mis-

64 Mack, 30 U Tol L Rev at 653 (cited in note 55). This observation and this line of
cases serve to highlight the variability presented by the current negligence regime. In
certain jurisdictions, a 'knew or should have known' standard dominates. In other jurisdictions, the standard of care is potentially satisfied by condom usage. As previously
mentioned, condom usage does not suffice to guard against all STDs (for example, HPV).
This Comment argues that such variability in the negligence regime does not effectively
deter the spread of STDs; as such, a more stringent standard needs to be adopted in order
to combat the STD epidemic in the legal arena.
65 Id at 652.
66 333 SE 2d 852 (Ga Ct App 1985).
67

Id at 855.

68 Id.
69 598 NYS 2d 678 (1993).
7 Id at 680.
71 Mack, 30 U Tol L Rev at 653 (cited in note 55).
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representation, and the intentional infliction of emotional distress.
Some states have public health statutes which penalize exposing someone to an STD. A violation of such a statute is negligence per se if the claimed injury was of the type the statute was
intended to protect and the injured party was a member of the
class of persons whom the statute was intended to protect. 72 Such
states include, for example, California, 3 Oklahoma,7 4 Michigan,75
and New York.76 The extent of the defendant's legal duty of care
would be measured by the scope of the statute."
Indeed, in the criminal context, at least 29 states have statutes that specifically criminalize knowingly exposing others to
the HIV virus.7" These statutes typically require three elements
72 Such statutory causes of action are explored in Leary, 88 Am Jur Trials at 186-89
(cited in note 10). See also Lockbart v Loosen, 943 P2d 1074 (Ok 1997) (discussing the
Oklahoma negligence per se statute).
73 Cal Health & Saf Code § 120600 (2006):
Any person who refuses to give any information to make any report, to comply with
any proper control measure or examination, or to perform any other duty or act required by this chapter, or who violates any provision of this chapter or any rule or
regulation of the state board issued pursuant to this chapter, or who exposes any
person to or infects any person with any venereal disease; or any person infected
with a venereal disease in an infectious state who knows of the condition and who
marries or has sexual intercourse, is guilty of a misdemeanor. Id.
74 63 Okl Stat § 1-519 (2005):
It shall be unlawful and a felony for any person, after becoming an infected person
and before being discharged and pronounced cured by a physician in writing, to
marry any other person, or to expose any other person by the act of copulation or
sexual intercourse to such venereal disease or to liability to contract the venereal
disease. Id.
75 MCL § 333.5210 (2005):
A person who knows that he or she has or has been diagnosed as having acquired
immunodeficiency syndrome or acquired immunodeficiency syndrome related complex, or who knows that he or she is HIV infected, and who engages in sexual penetration with another person without having first informed the other person that he
or she has acquired immunodeficiency syndrome or acquired immunodeficiency syndrome related complex or is HIV infected, is guilty of a felony. Id.
76

NY CLS Pub Health § 2307 (2005) ("Any person who, knowing himself or herself to

be infected with an infectious venereal disease, has sexual intercourse with another shall
be guilty of a misdemeanor.").
77 See, for example, Restatement Second of Torts § 285(a) (1965) (stating that the
standard of conduct of a reasonable person may be established by legislative enactment
or an administrative regulation which so provides).
78 Mona Markus, A Treatment for the Disease: Criminal HV Transmission / Exposure Laws, 23 Nova L Rev 847, 862-63 (1999) (noting that the basic purpose of these
statutes is to criminalize specified conduct that poses a risk of spreading the HIV virus,
such as sexual intercourse, unless the infected individual discloses his or her HIVpositive status and obtains consent).
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to be proven: knowledge of infection, engagement in a prohibited
activity, and the absence of an affirmative defense (such as informed consent).7 9 Again, much like the straight negligence context, litigation will focus mostly around what constitutes "knowledge of infection," the degree to which plaintiff can prove "knowledge" will impact liability.
As for fraudulent misrepresentation, a plaintiff may be able
to make out a prima facie case on the basis of the following factors: an intentional false statement by the defendant, an unsolicited remark that the defendant is free of an STD, or the intentional concealment of the disease by the defendant.80 Generally,
the infected party must make some false representation regarding his or her infection status; furthermore, the participating
partner must rely on that assertion, believing it to be true; finally, the reliance must be to the relying party's detriment."
Finally, and less commonly utilized by plaintiffs, a cause of
action exists for the wrongful transmission of an STD under the
intentional infliction of emotional distress. Such a cause of action
consists of: the defendant having acted intentionally or with
reckless disregard of the consequences, the defendant's conduct
having been extreme or outrageous, the plaintiff having suffered
severe emotional distress, and the defendant's conduct having
been the proximate cause of such emotional distress.82
D. Strict Liability
1. The case of Rylands v Fletcher.
The modern doctrine for strict liability for ultra-hazardous
or abnormally dangerous activities derives from the nineteenth
century English case of Rylands v Fletcher." In Rylands, excavators constructed a reservoir on defendant mill owner's land.
However, ancient coal mining shafts existed beneath the reservoir, which were unknown to the defendant. When the reservoir
was finally filled, the water burst into the shafts, flowed through
Id at 863-64.
80 Leary, 88 Am Jur Trials at 189 (cited in note 10) (noting the elements of a prima
facie case of fraudulent misrepresentation by citing RAP v BJP,428 NW 2d 103 (Minn Ct
App 1988)).
81 Leary, 88 Am Jur Trials at 191 (cited in note 10) (noting the elements for a cause
of action under intentional infliction of emotional distress). See also Johnson, 817 F Supp
at 1399 (noting the elements for a claim of intentional infliction of emotional distress);
Restatement Second of Torts § 46 (1965).
82 Leary, 88 Am Jur Trials at 194-95 (cited in note 10).
83 3 LR-E and I App 330 (1868).
'9
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them, and flooded the nearby coal mines of the plaintiff.14 On
appeal to the Exchequer Chamber, judgment was entered for
plaintiff on a strict liability theory:
[T]he true rule of law is, that the person who for his own
purposes brings on his lands and collects and keeps there
anything likely to do mischief if it escapes, must keep it in
at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape."5
Although American courts reacted with hostility towards Rylands and its strict liability principle, the American Law Institute's promulgation of the Restatement of Torts in the 1930's
opened the door for development in the area of ultra-hazardous
activity strict liability. 6 The current version of the Restatement
Second of Torts, adopted in 1977, as well as a draft of the Restatement Third of Torts, is set out below.
2. The Restatements of Torts
The Restatement Second of Torts, Section 519, defines strict
liability in the following manner:
(1) One who carries on an abnormally dangerous activity
is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he
has exercised the utmost care to prevent the harm.
(2) This strict liability is limited to the kind of harm, the
possibility of which makes the activity abnormally dangerous8 7
Furthermore, the Restatement Second of Torts, Section 520,
lists the following factors to be considered in determining
whether an activity should qualify as "abnormally dangerous":
(a) existence of a high degree of risk of some harm to the
person, land or chattels of others;
84 Id at 332.
85 FletchervRylands, 1 LR-Ex 265, 279 (1866).
86 See, for example, Virginia Nolan and Edmund Ursin, The Revitalization of Haz-

ardousActivity Strict Liability, 65 N C L Rev 257, 262, 265 (1987) (stating that during
the nineteenth century, courts persistently responded to the perceived need to protect
infant industry from "excessive liability" as this was a period in history in which most
industry in the United States was in its infancy).
87 Restatement Second of Torts, § 519 (1977).
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(b) likelihood that the harm that results from it will be
great;
(c) inability to eliminate the risk by the exercise of reasonable care;
(d) extent to which the activity is not a matter of common
usage;
(e) inappropriateness of the activity to the place where it
is carried on; and
community is out(f) extent to which its value to the
88
weighed by its dangerous attributes.
Furthermore, the comments to the Restatement offer a great
deal of insight as to how to apply each of the aforementioned factors. First, Comment (f) states that not all of the factors have to
be present, especially if some of the factors weigh heavily.8 9 Furthermore, Comment (g) states that if the potential for harm is
sufficiently great, then the activity may be considered abnormally dangerous even if the probability of the harm occurring is
relatively slight.9 Additionally, Comment (h) states that an "inability to eliminate the risk by the exercise of reasonable care"
does not mean that "no conceivable precautions or care" could
eliminate the risk; the plaintiff merely has to allege that a risk
remains in the activity "even though the actor has taken all reasonable precautions in advance and has exercised all reasonable
care in his operation, so that he is not negligent."9 1
Additionally, a draft version of the Restatement Third of
Torts has recently been circulated by the American Law Institute. Although this Comment will argue for strict liability under
the Restatement Second of Torts, the draft version of the Restatement Third of Torts states that an activity is abnormally
dangerous only if: 1) the activity creates a foreseeable and highly
significant risk of physical harm even when reasonable care has

88
89
90
91

Id at § 520.
Id at § 520, Comment f.
Id at § 520, Comment g.
Mark Atterberry, The Strict Liability of Power Companies for Cancer Caused by

ElectromagneticFields, 19 S Ill U L J 359, 372 (1995) (citing the Restatement Second of
Torts, § 520, Comment h (1977)).
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been exercised by all actors and 2) the activity is not a matter of
common usage.9 2
3.The case of Doe v Johnson
Doe v Johnso9 3 remains the principal case in which a court
considered and rejected the possibility of applying a strict liability standard to the wrongful transmission of an STD.
Plaintiff Jane Doe alleged that the defendant wrongfully
transmitted HIV to her through consensual sexual intercourse;
plaintiff's complaint stated eight causes of action against the defendant including, among others, negligence, fraud, the intentional infliction of emotional distress, and strict liability. 4 The
United States District Court for the Western District of Michigan
allowed a claim for wrongful transmission of HIV to proceed under various tort theories, while at the same time acknowledging
a reluctance to recognize a duty of care where there was no ac95
tual knowledge of infection.
As for the strict liability claim, however, the court held that
there was no precedent for extending strict liability to sexual
activity, since sexual activity was not an "abnormally or inherently dangerous" activity under the Restatement Second of
Torts. 6 Considering the issue one of first impression, the Honorable Richard Enslen emphatically declined to embrace a strict
liability theory for either heterosexual or homosexual sexual ac97
tivity.
First, Judge Enslen stated his reluctance to consider an extension of the strict liability doctrine, since Michigan courts typically had limited the doctrine to traditional areas such as blast-

92 Restatement Third of Torts, § 21 (2001). As will be shown in Part III, under the

standard of the Restatement Third, sexual activity should easily be encompassed by the
first prong. Furthermore, it is the contention of this Comment that all the arguments set
forth in Part III as concerns prong 2 likewise remain applicable.
93 817 F Supp 1382 (W D Mich 1993).
94 Id at 1384-85.

95 Julie Galyen, Doe v Johnson: Wrongful TransmissionofHIVBased on Traditional
Tort Concepts, 3 J Pharmacy and Law 209, 214 (1994) (discussing the holding of Doe v
Johnson).
96 Johnson, 817 F Supp at 1398 (noting that no case in the state of Michigan had held
that engaging in sexual activity, whether heterosexual or homosexual, was an abnormally dangerous activity).
9' Id at 1398-99 (holding that strict liability was not applicable since the risk factor
could be reduced by the exercise of reasonable care and that sexual activity was not an
uncommon enterprise; further noting that strict liability has generally been restricted to
such traditional areas as blasting).
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ing and the storing of inflammable liquids.98 Next, he stated that
the risks of sexual activity could be reduced substantially
through the exercise of reasonable care, specifically the use of a
condom.9 9 Furthermore, sexual activity was not an uncommon
endeavor, and the Restatement Second of Torts required that the
activity in question not be a matter of common usage.10 0
Finally, Judge Enslen stated that conduct "which is not inherently dangerous or 'ultra-hazardous' does not become so simply because the defendant performed it negligently."' Analogizing to the act of driving a motor vehicle while under the influence of alcohol, Judge Enslen stated that sexual activity was not
inherently dangerous, but rather became dangerous because of
the collateral negligence of others with respect to the activity,
therefore disqualifying strict liability as a valid cause of action.0 2
4. Related academic literature.
To date, no legal scholar or judge has argued for the application of a strict liability standard to govern the wrongful transmission of STDs. A few scholars, however, have argued for a
"strict liability standard" (or something very similar) to govern
other related areas.
This Comment takes the position that such related scholarship lends credence to the idea of a "revitalization" of the "abnormally dangerous" doctrine for strict liability; additionally,
such related scholarship may suggest that holding an individual
strictly liable for any STD he or she may transmit may be not
only socially acceptable, but also one of the few remaining ways
to attack the public health epidemic that STDs currently present.
Professors Ian Ayres and Katherine Baker, for example,
have proposed a new crime called "reckless sexual conduct" in
which any individual would be guilty of reckless sexual conduct
and subject to imprisonment for up to three months if, in a firsttime sexual encounter with another person, he or she had sexual
intercourse without using a condom (with consent to unprotected
sex as an affirmative defense).' 3 Indeed, the authors go so far as
98 Id

at 1398.

99 Id.
100 Johnson, 817 F Supp at 1398.
101

Id at 1399.

102 Id.
103 Ian Ayres and Katherine Baker, A Separate Crime ofReckiess Sex, 72 U Chi L Rev
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to posit that the new law would reduce the spread10 4of STDs as
well as decrease the incidence of acquaintance rape.
The authors state that first-time sexual encounters play a
crucial role in exacerbating the prevalence of STDs and acquaintance rape.' 5 The purpose of the new law would be to induce participants to use condoms in all of their first-time sexual
encounters, with one goal being the elimination of a significant
portion of the possible nodes of contact for spreading infectious
STDs. °6 Essentially, the authors wish to criminalize first-time
unprotected sexual encounters.
This Comment wishes to take an alternate approach to the
problem. Why attack unprotected sexual encounters through the
criminal law, when the civil law can go directly after the spread
of STDs through a strict liability standard that forces all actors
to internalize the costs of their actions?
Furthermore, Ayres and Baker acknowledge a potential
asymmetry in their proposed law: we should expect that women
would rarely, if ever, be prosecuted under the proposed statute,
since "men may not be able to prove by a preponderance of the
evidence that a woman consented to unprotected sex [whereas]
the man's choice to place his unsheathed penis inside the woman
in most cases would provide an unequivocal indication [to engage
in sexual activity that is specifically unprotected]."0 7 A strict
liability standard would reduce this asymmetry, since either participant will face liability if he or she passes on an STD.
Additional related scholarship includes the work of Professor
Josette M. LeDoux, who argues that a strict liability standard in
cases in which one spouse wrongfully transmits HIV/AIDS to
another spouse may actually be a preferred way of determining

599, 601 (2006).
104 Id at 601-03 (noting that increased condom use in first-time sexual encounters

would dramatically reduce the effective number of "nodes" in the network of potential
infection since many sexual pairings would not result in subsequent sexual encounters;
also noting that the proposed crime of reckless sexual conduct would be one method to
overcome the "he said/she said" dilemma in acquaintance rape cases-prosecutors who
would not have enough evidence to go forward with a rape case could easily have enough
objective evidence to prove reckless sexual conduct).
105Id at 602 (noting that the residual effects of unprotected first-time sexual encounters may have a dramatic effect on the spread of infection; also noting that unprotected
first-time sexual encounters are frequently correlated with coercion).
106 Id at 608 (noting that this would be true because current sexual pairings would not
result in future sexual encounters).
107 Ayres and Baker, 72 U Chi L Rev at 642 (cited in note 103) (noting the asymmetry
concerning the ease of burden of proof for men versus women in this situation).
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liability. 8 According to Professor LeDoux, a strict liability standard would allow all relevant parties to bypass the time and energy involved with litigating the details of the transgressing
spouse's sexual conduct and allow the injured family members to
focus their time and energy directly on dealing with the injury,
preparing children (if any) for the future, awarding actual damages to the injured spouse, and allocating additional financial
resources9 for medical treatment and for the care of the children
0
(if any). 1
Furthermore, a strict liability standard would encourage
transgressing spouses to undertake disclosure to their wives and
husbands, thus significantly decreasing the chance of interspousal transmission of HIV/AIDS and allowing responsible and lifesaving decisions to be made ex-ante, rather than ex-post." °
This Comment will argue that a strict liability standard
should apply to the transmission of STDs for many of the same
reasons.
III. THE CASE FOR STRICT LIABILITY
A.

Sexual Activity Can Indeed Constitute an "Abnormally Dangerous Activity" Under the Restatement Second of Torts

This Comment contends that sexual activity can indeed constitute an "abnormally dangerous activity" under the Restatement Second of Torts, and, as such, the wrongful transmission of
STDs can and should be governed by a strict liability regime.
This Comment will proceed to analyze the case for strict liability
under the six factors of the Restatement Second of Torts."'
108 See Josette M. LeDoux, InterspousalLiability and the Wrongful Transnission of

HIV-AIDS: An Argument for BroadeningLegalA venues for the Injured Spouse and Further Expanding Children's Rights to Sue Their Parents, 34 New Eng L Rev 392, 413

(2000) (arguing that a court would not have to expend time and litigation efforts in order
to assess the reasonableness of the transgressing spouse's conduct and the degree of risk
of transmission to the injured spouse).
109 Id at 414 (offering these concepts as additional support for the notion that a strict
liability standard might be the preferred choice for determining liability).
11o Id.
' Although sexual activity is a practice which has existed in every society since the
beginning of the human race, practiced and enjoyed by almost all people, and necessary
for the continuation of the human species, it is important for the reader, especially the
lay reader, to keep in mind that "abnormally dangerous" is a term of art from tort law,
covering a class of situations where negligence principles do not quite work. This Comment is not stipulating that sexual activity is abnormally dangerous in the way that
walking across a land-mine field is abnormally dangerous. Rather, this Comment is
stipulating that sexual activity does create a risk of contracting an STD that should no
longer be dealt with under the current negligence regime, given the current health epi-
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1. Factor One: The activity in question must present a high
degree of risk of some harm to the person, land, or chattels of
another.
First, the sexual activity in question must present a high
degree of risk of some harm to the person, land, or chattels of
another.112 In the context of sexual activity, there are two risks
present: the risk of an average person contracting an STD (thus
creating a risk of some harm to the person of another), and the
health risks associated with the STD itself.
This section will deal exclusively with the risk of an average
person contracting an STD, since factor two (which deals with
the likelihood that the harm that results from the activity will be
great) applies directly to the health risks associated with STDs
and will be discussed in the following section.
The risk of an average person contracting an STD at one
point in his or her life is great. This is because one's likelihood of
contracting an STD is linked to one's number of sexual partners." 3 The average person in the United States has sex with
seven to nine partners over the course of his or her life," 4 and
many of these encounters are "one-night stands" (first-time sexual encounters that are never followed by subsequent sexual encounters with the same individual)." 5
Indeed, the National Health and Social Life Survey database
collected in 1992 by the National Opinion Research Center reports that individuals had one-time sex with 46.2 percent of all
their sexual partners in their adult lives." 6 A national survey of
one thousand Americans between the ages of eighteen and sixty
five found that 9 percent of respondents reported having had at
least eleven one-night stands and another 26 percent reported
demic presented by STDs.
112 Restatement Second of Torts, § 520.
113 Ayres and Baker, 72 U Chi L Rev at 606 (cited in note 103) (citing Roy M Anderson, Transmission Dynamics of Sexually TransmittedInfections, in King K Holmes, et

al, eds, Sexually Transmitted Diseases25, 28 (McGraw-Hill 3d ed 1998) (observing that
the "sex partner change rate occupies a central position in determining the generation of
secondary cases")).
114 Ayres and Baker, 72 U Chi L Rev at 607 (cited in note 103) (citing Tom W. Smith,
Adult Sexual Behaviorin 1989: Number of Partners,Frequency of Intercourse and Risk
ofAIDS, 23 Fam Planning Perspectives 102, 103 table 1 (1991) (showing that the mean
number of sexual partners since age eighteen is 7.15 when considering all demographic
characteristics)).
11 Ayres and Baker, 72 U Chi L Rev at 607 (cited in note 103).
16 Id (citing
The National Health and Social Life Survey, available at
<http://cloud9.norc.uchicago.edu/faqs/sex.htm> (last visited Jan 29, 2006)).
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having between two and ten." 7 A 1991 survey of Texas college
students, moreover, found that 24 percent of those sampled reported having two or more one-night stands in just the previous
8

year."1
Furthermore, first-time sexual encounters are particularly
important to the epidemiological forces of STDs" 9 : first-time sexual encounters increase the variance among sexual partners in a
given population, which subsequently increases the number of
connected networks of sexual nodes.12 ° Such inter-connected networks of sexual nodes are the focal point for STD transmission: a
random infection of one of these nodes in a high-variance network can very well lead to a large epidemic.' 2 ' Given current infection rates and trends, as summarized in Part I.A, one can
safely assume that many possible inter-connected nodes have

already been infected.
As such, the conclusion follows that the average individual
will engage in a sufficient number of high-risk sexual encounters
that his or her risk of contracting an STD is increased to a non-

negligible level.'22 This problem is only compounded by the fact
that most individuals who have STDs are asymptomatic and
asymmetric information flows can undermine the practice of
safe-sex, as discussed in Parts L.A and I.B.

117 Ayres and Baker, 72 U Chi L Rev at 607 (cited in note 103) (citing Adam Marcus,
America's Fleeting Passions: One-Night Stands Are Not That Rare, Survey Says,
HealthScoutNews Rep, Sept 18 (2002) (reporting the results of a national survey)).
118 Ayres and Baker, 72 U Chi L Rev at 607 (cited in note 103) (citing Betty Harris,
Sexuality Standards, Sexual Attitudes and Sexual Behavior, available at
<http://dataguru.org/love/sexstd/index.asp> (last visited Jan 29, 2006)).
119 Ayres and Baker, 72 U Chi L Rev at 607 (cited in note 103).
120 Id at 610.
1,1 Id. It is useful for the reader to remember the common adage that "not only are
you sleeping with your partner, but all of your partner's previous partners and their
previous partners and so forth"; this is the essence of the mathematical summary in A
Separate Crime of Reckless Sex, all of us are connected to a high variance network (our
partner's partners) and a random undiscovered and untreated infection in one node (one
particular partner) can easily cascade into an infection of multiple nodes (e.g., your partner's previous lover contracted an STD and passed it on to your partner, who now passes
it on to you).
122 Indeed, a survey by the American Social Health Association estimates that one in
four Americans will contract an STD in his or her lifetime and one in three sexually active Americans will have contracted an STD by age 24. See, for example, Sexually
TransmittedDiseasesin America: How Many Cases and at What Cost?8, 10, available at
<http://www.ashastd.org/pdfs/std-rep.pdf> (last visited Jan 29, 2006).
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2. Factor Two: The likelihood of harm that results from the
activity in question must be great.
The second factor identified in the Restatement Second of
Torts requires that the likelihood of harm that can result from
sexual activity be great. 123 This prong should easily be satisfied;
almost all sexually transmitted diseases present serious health
consequences if left untreated (not to mention that124certain viral
STDs are non-curable and therefore non-treatable).
Furthermore, when assessing the combined effects of factors
one and two, one should consider comment (g) to the Restatement Second of Torts. Comment (g) states that if the potential
for harm is sufficiently great, then the activity may be considered abnormally dangerous even if the probability of the harm
occurring is relatively slight.'25
The overall probability of harm in this context would include
the probability of contracting an STD multiplied by the probability that a serious health consequence will develop as a result of
that contraction.
This Comment previously argued that the risk of an average
person contracting an STD is sufficient to warrant a strict liability standard. Even if one were to discount this risk, thus lowering the overall probability that the harm will occur, clearly the
magnitude of harm or the potential for harm that can result from
STDs can be quite great given the disastrous health consequences of most STDs.
As such, this Comment further contends that sexual activity
should be considered prima-facie abnormally dangerous under
the rubric of comment (g) to the Restatement Second of Torts
because the potential for harm is sufficiently great.

123 Restatement Second of Torts, § 520.
124 Admittedly, many STDs are asymptomatic in the early stages; however, if left
untreated, these diseases will cause serious health consequences. Chlamydia, for example, is usually asymptomatic in the beginning but, if left untreated, can cause pelvic inflammatory disease, ectopic pregnancy, and infertility. The reader should refer to Part
L.A for a discussion of the various STDs and for a discussion of the various long-term
health consequences associated with each STD.
125 Restatement Second of Torts, § 520, Comment g. See also Atterberry, 19 S Ill U L J
at 369-70 (cited in note 91) (arguing that factor two should weigh heavily so long as the
potential for harm is great, even if the degree of risk is small).
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3. Factor Three: There must not exist the ability to eliminate
the risk of harm through the exercise of reasonable care.
The third factor requires that the risk of harm in question
cannot be eliminated by the exercise of reasonable care. 126 Critics
will argue that this prong serves as a principal counterargument
to the application of a strict liability standard. Indeed, this prong
weighed heavily in the Johnson court's reasoning: "the risk associated with sexual activity, [the] spread of disease, can be reduced,, 2(although not completely eliminated) by [the] use of a condoin.

However, this Comment contends that asymmetric information flows, condom use effectiveness statistics, and the inability
of condoms to guard against certain STDs such as HPV and herpes actually supports the proposition that a risk of harm remains
in the activity-even though the actor has taken all reasonable
precautions and has exercised all reasonable care in his operation, so that he is not acting negligently.
Indeed, this argument is in line with comment (h) to the Restatement Second of Torts, which states that an "inability to
eliminate the risk by the exercise of due care" does not mean that
"no conceivable precautions or care" could eliminate the risk; the
plaintiff merely has to allege that a risk remains in the activity
"even though the actor has taken all reasonable precautions in
advance and has exercised 12all
reasonable care in his operation,
8
so that he is not negligent."
First, asymmetric information flows undermine the practice
of safe sex: essentially, asymmetric information flows can lead to
an increased risk of STD exposure and increased infection rates
by creating a false sense of security among the participants that
undermines the practice of safe sex, as discussed in Part I.B.
Non-negligent decisions undertaken because of the asymmetric
information flow will impact the level of risk and protection each
partner is willing to assume in his interaction with the other.
Second, critics will argue that condom usage will reduce the
risk of contracting an STD dramatically. However, this argument
incorporates condom efficacy rates (protection received under
ideal conditions), which vary between 97 to 98.5 percent, 129 as
Restatement Second of Torts at § 520.
Johnson,817 F Supp at 1398 (rejecting strict liability for sexual activity since the
risk in question could be reduced through the exercise of due care).
[28 Restatement Second of Torts, § 520, Comment (h).
[29 Nancy Dirubbo, The Condom Barrier,1987 Am J Nursing 1306, 1309 (1987).
L26
L27
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opposed to actual condom effectiveness rates (protection received
under actual use conditions). Indeed, one Commentator reports
that condom use effectiveness rates can actually be as low as 64

percent.130
Furthermore, condoms provide no protection against HPVthe most common medical problem seen by gynecologists and a
principal cause of cervical cancer1--as well as little protection
against the herpes virus, since these STDs can be spread
through skin to skin contact in areas not protected by a con32
dom. 1
Certainly, the aforementioned arguments are not bullet
proof. However, this Comment contends that an argument can be
made that notwithstanding the availability of condom usage,
protected sexual activity remains a risky propositionsufficiently risky that a significant risk remains in the activity
even if the actor has taken all reasonable precautions in advance
and has exercised all reasonable care in his operation, thus acting in a non-negligent manner.
Thus, Judge Enslen erred when he analogized sexual activity to driving an automobile: 1 3 an inherent risk can remain in
sexual activity beyond the risk created by the collateral negligence of the actors involved.
4. Factor Four: The activity in question must not be a matter
of common usage.
The next prong of the Restatement Second of Torts requires
34
that the activity in question not be a matter of common usage.
As defined by the comments to the Restatement, an activity is a
matter of common usage if the activity is customarily carried on
by the great mass of mankind.'35 Sexual activity is indeed carried
Id. For a general discussion of condom effectiveness against STDs, see Workshop
Summary Scienti.6c Evidence on Condom Effectiveness for Sexually TransmittedDisease
(STD) Prevention, compiled by the National Institutes of Health, a division of the Department of Health and Human Services, available at <http:www.niaid.nih.gov/
dmid/stds/condomreport.pdf> (last visited Feb 25, 2006), which notes that condom effectiveness requires "consistent and correct use"; differences in sexual practices and preferences can impact and significantly lower the ideal efficacy rates.
131 FDA Seeks Revised Labelsfor Condoms, Chi Trib 1 A14 (Nov 11, 2006).
132 Indeed, the FDA recently sought to have condom packages warn that condoms are
less effective at stopping some sexually transmitted diseases (mentioning herpes and
HPV in particular) than others. See, for example, id.
133 Johnson, 817 F Supp at 1398.
134 Restatement Second of Torts, § 520.
135Id at § 520, Comment i.
130
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on by the great mass of mankind, and, as such, critics will argue
that this prong also serves as a principal counterargument to the
application of a strict liability standard.
This prong can weigh against the application of a strict liability standard. However, comment (f) to the Restatement Second of Torts states that all of the factors in section 520 do not
have to be present for an activity to be considered abnormally
dangerous, especially if some factors weigh heavily. 136 Therefore,
since the remaining factors weigh heavily, this Comment contends that courts should discount factor four in accordance with
comment (f).
Notwithstanding the above, one could argue that the very
essence of sexual activity being a matter of common usage actually supports the application of a strict liability standard. As explained in connection with factor one, STDs spread quickly because one infected node in a high variance network can easily
infect multiple other nodes over the course of time. A high variance network exists because sexual activity is a matter of common usage.
In other words, STDs are a public health epidemic because
sexual activity is a matter of common usage: if sexual activity
were uncommon, or not practiced frequently, the probability and
possibility that one infected node would transmit a disease to
multiple other nodes over the course of time would not be as
great or as significant. Indeed, if sexual activity were practiced
infrequently, a low variance network would exist that would seriously undermine the ability of STDs to spread and remain hidden in a particular society.
As such, one cannot immediately reject a claim for strict liability because sexual activity is a matter of "common usage."
The prevalence of STDs is only exacerbated by the fact that sexual activity is a matter of common usage.
In conclusion, this Comment contends that courts, if disinclined to accept the aforementioned argument, should discount
this factor in accordance with comment (f), since the remaining
factors weigh heavily towards the application of a strict liability
standard.
Moreover, should a court accept the aforementioned argument, this Comment contends that factor four should weigh in
favor of a strict liability standard.

136 Id at § 520, Comment f.
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5. Factor Five: Inappropriateness of the activity to the place
where it is carried on.
The fifth factor requires that the activity in question be inappropriate to the place where it is carried on. 3 ' Critics will argue that this prong also serves as a counterargument to the application of a strict liability standard: most acts of sexual activity
are appropriate to the place where the act is carried on, namely,
in one's private dwelling.
However, this Comment contends that this factor should not
be used to evaluate the applicability of a strict liability standard.
Strict liability should not turn on the locational aspects of the
activity because the risk and likelihood of harm which STDs present remain unaltered by the locational aspects of the activity.
This position finds support in the jurisprudence of the
Alaska Supreme Court, which expressly disapproved of the appropriateness to the place factor of the Restatement Second of

Torts in the case of Yukon Equipment v Fireman'sFund Insurance Co."8 In Yukon Equipment, the court reached the conclusion that strict liability should be applied to the detonation of a
magazine of explosives notwithstanding the appropriateness of
the activity to the location in question since the reasons for imposing strict liability were independent of considerations of location appropriateness:
We see no reason for making a distinction between the
right of a homesteader to recover when his property has
been damaged by a blast set off in a remote corner of the
state, and the right to compensation of an urban resident
whose home is destroyed by an explosion originating in a
settled area.'39
Similarly, the policy rationale behind the application of a
strict liability standard, as set out in Parts IV and V, remains
unaltered by the locational aspects of the activity. Furthermore,
courts should also consider that the Restatement Third of Torts
has eliminated this factor from consideration when deciding to
apply a strict liability standard, therefore suggesting the irrelevance of this factor to a modern day extension of the abnormally
dangerous strict liability doctrine.
Id at § 520.
138 585 P 2d 1206 (Alaska 1978).
139 Id at 1211.
137
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6. Factor Six: Extent to which the dangerous attributes of
the activity outweigh its value to the community.
The final factor requires that the dangerous attributes of the
activity in question outweigh the value of the activity to the
community. 141 Critics will argue that this prong also serves as a
counterargument to the application of a strict liability standard:
the value to the community of reproduction and procreation far
outweigh the dangerous characteristics of sexual activity.
However, this Comment contends that sexual activity (in
which neither participant internalizes all the risks of his or her
behavior) is indeed not valuable to the community, because in
these circumstances neither participant will take cost-effective
precautions against transmitting sexually transmitted diseases.
As such, this Comment contends that this factor should not be
used to evaluate the applicability of a strict liability standard.
Additionally, assessments of utility and value to the community are difficult to compute and assess accurately. In Koos v
Roth,141 for example, the Oregon Supreme Court expressly rejected the Restatement value to the community factor. The court,
in applying strict liability to a farmer who employed field burning as an agricultural technique, reasoned that assessment of
utility and value were subjective and controversial, difficult to
by
compute, and subject to differing interpretations if judged
1 42
those who profit from the activity versus those who do not.
Indeed, certain Commentators have argued that cases such
as Yukon Equipment and Koos are representative of a new wave
of judicial interpretation of the Restatement Second of Torts, in
which courts are rejecting the Restatement (especially the last
three factors) and, as such, are creating a revitalized doctrine of
abnormally dangerous activity strict liability independent of the
Restatement. 143 This trend gives further support to the argument
Restatement Second of Torts, § 520.
652 P2d 1255 (Or 1982).
142 Id at 1261.
143Nolan and Ursin, 65 N C L Rev at 259-60 (cited in note 86) ("During the past two
decades, however, courts in products liability cases have grown accustomed to strict liability rules and the contemporary tort policies that they reflect. Loss spreading considerations, for example, have emerged from a status of questionable respectability, becoming a dominant stimulus for the adoption of strict liability rules... . Courts increasingly
conflict with conrecognize that the restrictions on strict liability of the Restatement ...
temporary concerns of fairness and safety, as well as with the loss spreading policy. In
response, courts are covertly and overtly rejecting the Restatement approach. In so doing
they are creating a revitalized doctrine of hazardous activity strict liability independent
of the Restatement.").
140

141
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that courts should no longer consider this factor when deciding
whether to apply a strict liability standard.
B. A Negligence Regime No Longer Suffices Given the Current
Public Health Epidemic
This Comment also contends that a negligence regime no
longer suffices given the nationwide STD epidemic: individuals
are escaping liability under the negligence regime because the
"knew or should have known" standard neither assigns liability
to asymptomatic carriers nor gives them any incentive to learn
about their status by being tested. Indeed, the Johnson court
acknowledged this possibility by mentioning that defendants
who engage in high risk behaviors but yet never show any symptoms may not fall into the "should have known" category.'" This
standard frustrates public health by encouraging high-risk individuals to avoid discovering whether or not they carry an STD.
Simply put, the "knew or should have known" standard can
be quite difficult to satisfy by a preponderance of the evidence
when many STDs show no symptoms and when asymmetric information flows leave many individuals with a non-negligent
false sense of security regarding their bill of health. As such,
many defendants escape civil liability while at the same time
contributing to the spread of a nationwide epidemic.
Furthermore, when the disease in question is non-curable or
fatal, the injustice is especially pronounced-such as, for example,
in cases involving the unintentional transmission of HIV.
The case of CAU v RL 45 highlights the problem associated
with a duty to know standard and STDs which oftentimes show
no symptoms. In this case, plaintiff sued defendant for the negligent transmission of HIV. The court held that defendant had no
duty as a matter of law to warn plaintiff that he had HIV/AIDS
because, at the time of their sexual relationship, it was not reasonable for defendant to be on notice that he was at risk of transmitting HIV based on media reports drawing attention to the
defendant had engaged in a single
HIV virus and the fact 4that
6
homosexual experience.

144 Johnson, 817 F Supp at 1390 ("Finally, the parties have not cited, nor have I been
able to find, any case in which a court held that a defendant's knowledge that s/he engaged in "high risk" activity ... or knowledge that s/he was a member of a high risk group
... without more, creates a duty that requires a defendant to inform a plaintiff that s/he
engaged in such high risk activity or is a member of a high risk group.").
145 438 NW 2d 441 (Minn Ct App 1989).
146 Id at 445.
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Likewise, in the case of Doe v Roe,147 the plaintiff sued his
former girlfriend for infecting him with chlamydia. However, the
court held for the defendant, as the plaintiff could not prove by a
preponderance of the evidence that defendant knew she had an
14
STD at the time both parties commenced their relationship. 1
Similarly, in Lockhart v Loosen,19 the defendant escaped liability for wrongful transmission of genital herpes because the
plaintiff could not prove that the defendant knew she was infected at the time she engaged in sexual intercourse with plaintiffs husband (who then infected plaintiff).'
Given that we are dealing with a current public health epidemic, it is too easy under the current negligence regime for carriers to be deemed non-negligent even though they could have
and should have been tested. A strict liability regime would solve
this problem, as all individuals will have to internalize the cost
of their actions and this will induce people to take better precautions ex-ante.
IV. AN EXAMINATION OF THE GOALS SURROUNDING STRICT TORT

LIABILITY
The main goals which surround strict tort liability are lossspreading, loss-avoidance, loss-allocation, and administrative
efficiency.' Strict liability for the transmission of STDs satisfies
all of the aforementioned goals.
Under the loss-spreading goal, the decision to impose strict
liability turns on whether the actor "engaging in the injurious
activity is an appropriate party to incur and then redistribute, or
'spread,' a loss. This loss-spreading function would thus depend
on the extent to which the actor was able to anticipate and
evaluate the underlying risk."15 2 Since an underlying premise of
loss-spreading is that accident costs should be "collectively, not
individually, borne,"5 3 strict liability is most appropriate in this
context.

147 598 NYS 2d at 678.
148
149

Id at 680.
943 P2d 1074 (Ok 1997).

10 Id at 1081-82.

' Joseph King, A Goals OrientedApproach to Strict Tort Liability for Abnormally
DangerousActivities, 48 Baylor L Rev 341, 349-59 (1996).
152 Id at 350-52 (noting that loss-spreading is increasingly regarded as one of the

dominant rationales for strict liability).
153 Id at 351.
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In the context of sexual activity, each participant is best able
to anticipate and evaluate the underlying risk which he or she
brings to the transaction. Person A is best able to determine
whether he or she is actually infected with an STD, may possibly
be infected with an STD, or has a clean bill of health. Person A,
moreover, must rely on the information supplied to her by person
B regarding the bill of health of person B-thus making person A
the second best agent, and person B the best agent, to anticipate
and evaluate the underlying risk which person B brings to the
transaction.
A negligence regime, however, would allow either individual
to engage in non-negligent behavior, and thus escape liability, if
the plaintiff cannot meet the "knew or should have known" standard. Such an escape route would not exist under a strict liability regime. Thus, the cost of sexual activity in a strict liability
regime would be borne by all participants: everyone would have
a duty to discover their infection status and either seek treatment or abstain from sexual activity. However, in a negligence
regime, the cost of sexual activity is borne individually: if an individual can show that he or she "did not know or could not have
known" of his or her infection status, the cost of a subsequent
infection would be passed on to the victim.
Second, the loss-avoidance/risk reduction goal seeks to impose accident costs on those "engaging in the injurious activities
who could 'reduce accident costs most cheaply."'154 Strict liability
is also most appropriate in this context. Each participant in a
sexual transaction is the lowest cost-avoider, since each individual is best positioned to evaluate and monitor the risks of his
activities, the consequences of his activities, and his infection
status. As previously mentioned, person A must rely on the information supplied to her by person B regarding the bill of health
of person B-thus making person A the second best agent, and
person B the best agent, to anticipate and evaluate the underlying risk which person B brings to the transaction.
The loss-allocation, or internalization goal, moreover, strives
to have the loss "borne by the enterprise whose activities engendered it and whose activities are sufficiently connected to the
loss to make it appropriate to reflect the loss in the cost of the
154 Id at 353 (citing Guido Calabresi, The Costs of Accidents: A Legal and Economic
Analysis 135 (1970) (noting that this goal requires appraisal of the actor's ability to systematically evaluate the risks of his activities and make sound cost-benefit decisions
about the manner of operations as well as the level and location of the activity, safeguards, and alternatives)).
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enterprise's services.' 15 5 Every time a defendant escapes liability
under the negligence regime, due to plaintiff's inability to establish liability under the "knew or should have known" standard,
the cost of the activity is borne by the plaintiff rather than the
defendant.
Strict liability, on the other hand, would rightly impose liability on each individual actor because that person's activities
engendered the loss, the loss and the activity are sufficiently
connected, and the loss will force the actor to adjust his activities
ex-ante since the loss will force the actor to reconsider the costs
of his activities.
Finally, a strict liability regime would be advantageous from
the perspective of administrative costs. The need to prove fault
would be removed, thus lowering significantly the cost of a liability system by not having to litigate details surrounding the
transgressing individual's sexual conduct. Furthermore, the administrative integrity of the system would be improved "by promoting recovery in cases where the evidence was destroyed or
unavailable" and where plaintiff could not meet the burden of
proof under the "knew or should have known" standard.'5 6
This conclusion is in line with Professor LeDoux's argument
for strict liability for inter-spousal transmission of HIV/AIDS: a
strict liability standard would allow all relevant parties to bypass the time and energy involved with litigating the details of
the transgressing individual's sexual conduct and allow the injured member to focus his or her time and energy directly on
dealing with the injury, preparing dependents (if any) for the
future, awarding actual damages to the injured party, and on
allocating additional financial resources for medical treatment
and for the care of any dependents.' 5 7
V. THE POLICY RATIONALE BEHIND STRICT TORT LIABILITY

The purpose behind the imposition of a strict liability regime
would be to attack the nationwide STD epidemic which this
country faces.
Many tort scholars have argued that a strict liability regime
can lead to a demonstrable activities-level decrease, since all actors become lowest cost avoiders for their activities as each actor
155 King, 48 Baylor L Rev at 356-57 (cited in note 151) (noting that this goal promotes
better-informed choices by the interested parties).
156 Id at 358.
157 LeDoux, 34 New Eng L Rev at 413-14 (cited in note 108).
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is forced to internalize the cost of his or her activity at all times.
The threat of STDs and the need to practice safe sex have been
pounded into the American consciousness for decades, yet, notwithstanding this information flow, this country still experiences
over nineteen million new infections annually. As such, something else needs to be done in order to curb this public health
epidemic.
Strict liability is ideal for the current problem. Strict liability would put the full burden on individuals to discover whether
or not they are infected, to seek treatment if possible if they are
infected, and to abstain from intercourse while infected or while
uncertain of their infection status for fear of civil liability.
In Lockhart, the court acknowledged a legislative intent to
"control and prevent the spread of venereal disease." 5 ' Considering how important public health is as a policy matter-a notion
embraced by the courts (such as the Lockhart court)-a shift to a
strict liability regime from the current negligence regime would
be a reasonable one. Although the current negligence regime
may provide some measure of deterrence, a strict liability regime
would make a difference on the margin: those cases which escape
liability due to plaintiff's difficulty in proving liability under the
"knew or should have known" standard. Furthermore, given the
current public health epidemic, this difference on the margin is
significant; indeed, it remains an important alternative to consider.

168 943 P2d at 1081.

